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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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eamed patent term adjustment. See 37 CFR 1 .704(b). 
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Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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Claim 6 is rejected under 35 U.S.C. 112, first paragrapli, as failing to comply with 
the enablement requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to enable one skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and/or use the invention. 

The specification does not teach how to make dry component that is fat based, 
dairy based, protein based , grain base and mixtures of these. One skilled in the art 
does not know what ingredients to use , how much to use. The specification only 
teaches dry component to be a dough layer. 

In the response filed 12/4/09, applicant states the examiner is confusing between 
the dry component with the dough layer; applicant asserts that the dry component is not 
the dough layer, but one of the several components used to form the outer dough layer. 
The rejection does not stem from the confusion between dough layer and dry 
component. The claim is rejected because the specification does not teach how to 
make the dry component that is fat based, dough based, dairy based, protein based, 
grain based or mixture thereof. The dry component is used to make the dough layer; 
before the dough layer is made, the dry component for it must be known. The 
paragraphs pointed out by applicant disclose materials that can be used as dry 
component. However, there is no teaching of how to make the dry component that is 
fat based, dairy based, protein based, grain based or mixture thereof. What kind of 
ingredients does one use to make a fat based dry component and how much of the 
ingredients to use. It is not known what is meant by fat based, or protein based. The 
examples disclosed are all directed to dry component that is used to form a dough layer; 
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they are not directed to tlie component as claimed. If applicant intends to claim that the 
dry component further comprises a fat, a protein, a starch etc., then it is suggested 
applicant uses such language. 

Claims 1,6 and 15 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 1 is vague and indefinite. The claim recites that the outer dough layer is formed 
from the edible layered component comprising the base liquid and the dry component 
having flour. However, he Markush group recites that the outer dough layer is selected 
from the group consisting of a cracker, bread, cookie, muffin, granola, cereal, soft 
pretzel and mixture thereof. It is unclear how the same edible layered component 
comprising the base liquid and dry component having flour can give such diverse group 
of outer dough layer. Cracker is not the same as bread, or cookie or muffin or granola, 
or cereal or soft, pretzel. Each one of these dough product requires different 
formulation because they are not the same product. 

The amendment to claim 1 removes some of the indefiniteness but the claim is 
still vague and indefinite as explained above. 

Claim 6 is vague and indefinite as stated in the previous office action. In the 
response filed 12/4/09, applicant argues that the dry component alone is not the outer 
dough layer. The dry component is the main ingredient making up a dough because the 
hydrating liquid does not form a dough. Furthermore, it is still not clear what is 
constituted by " based"; applicant argues that it means anything greater than 50%. But, 
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this is not defined in the specification. The specification does not disclose any other dry 
component other than ingredients making up a dough. 

Claims 1-12, 14 are rejected under 35 U.S.C. 112, first paragraph, because the 
specification, while being enabling for the specific formulations disclosed in the 
specification, does not reasonably provide enablement for the method as claimed. The 
specification does not enable any person skilled in the art to which it pertains, or with 
which it is most nearly connected, to carry out the invention commensurate in scope 
with these claims. 

The method of claim 1 recites the step of forming an outer dough layer on an 

edible core by applying a base liquid and a dry component having flour. The outer 

dough layer is stated to be selected from cracker, bread, cookie, muffin, granola, cereal, 

soft pretzel and mixtures thereof. The specification discloses different formulations for 

different types of dough product. Example 1 discloses a sweet dough comprising wheat 

flour, oats with brown sugar, wheat germ and flour salt as the dry component. Example 

2 discloses soft pretzel comprising flour, shell dry mix, gum and salt. Example 3 

discloses bread which contains different ingredients from the products of examples 1-2. 

It is not seen how one can make the different types of dough layer as recited in claim 1 

using the same base liquid and dry component. 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g.. In re Berg, 140 
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F.Sd 1428, 46 USPQ2cl 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an Invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-12 and 14 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-3, 6-11, 13 and 
19 of copending Application No. 10/524369. Although the conflicting claims are not 
identical, they are not patentably distinct from each other because both applications are 
directed to a method of making a shelf stable edible snack comprising a core and an 
outer coating comprising of a base liquid and a dry component. The difference resides 
in the types of coating layer and core material . However, it would have been obvious to 
vary the coating material and core component depending on the taste and flavor 
desired. It would also have been obvious to roast the dry component when desiring a 
roasted flavor and taste.. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claims 1-12 and 14 are free of prior art for the reason of record. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lien T. Tran whose telephone number is 571-272-1408. 
The examiner can normally be reached on Monday-Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on 571-272-1401 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

February 11, 2010 

/Lien TTran/ 

Primary Examiner, Art Unit 1794 



